he Future Rol the Regional

The Local Number Portability Administration Selection Working Group report to
the NANC (with the accompanying Architecture and Administrative Plan for Local
Number Portability) raises a legal issue on which the Lawyers’ Group has been unable to
achieve consensus. This relates to the proposal to give the various regional LLCs
continuing responsibility to oversee and manage the activities of the local number
portability administrators (“LNPAs”). This proposal is inconsistent with the
Commission’s orders and its direction to the NANC.

The report proposes that each LNPA “be established under the Regional LLC”
and that the LLC “manage” the LNPA. This specifically includes “ongoing direction of
the third party’s activities,” ensuring that the prices charged by the LNPA are consistent
with Commission directives and prioritizing the LNPA’s work efforts. See Arch &
Admin Plan 7 12.2.1-.2.

This would appear to be inconsistent with the Commission’s direction. The
Commission ordered that the LNPAs must be “neutral third parties,” in particular, that
they must be “independent, non-governmental entities that are not aligned with any
particular telecommunications industry segment.” Number Portability Order 9 92, 93.
The entities that the LLCs have selected fit this bill. However, the total arrangement is
not impartial if the LNPA is “established under,” is “managed” by and is accountable on
a day-to-day basis to a joint venture of telecommunications carriers.

The language the Commission used to describe the impartiality of the LNPAs is
the same as it had used to describe the new NANPA in paragraph 57 of the Number
Administration Order. This indicates that the same degree of independence and freedom
from industry influence is required for LNPAs as for the new NANPA. If it is not
consistent with the Commission’s direction (or with section 251(e)(1) of the
Communications Act) if the new NANPA were “managed” by a joint venture of

telecommunications carriers, then it is not consistent with the Commission’s direction to
establish the LNPAs in that way either.

The LNPA Working Group report ( 4.4) argues that the LLCs are, in fact,
competitively neutral. The heart of the argument is that the LLCs are open bodies — that
any LEC can join and each LEC has an equal vote. This does not cure the problem. If
the end result is still an entity that is, in fact, aligned with a particular industry segment, it
would fail the test of the Commission’s order. While “openness” may indicate neutrality

in bodies that operate by consensus, that is not the case in the “majority rules” world of
LLCs.

Nor does the fact, relied on by the Working Group, that the LNPA would
ultimately be subject to federal and state regulatory oversight cure this problem. This
would be the case for any entity that was an LNPA, even a telecommunications carrier. If
this were sufficient to ensure neutrality (and the appearance of neutrality), there would
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have been no need for the Commission to put any constraints on who could be an LNPA.
It should also be noted that this exact same oversight did not protect Bellcore from
charges that it was not impartial as NANPA.

There are alternatives to the Working Group’s approach:

One model that could be used in place of the LNPA Working Group’s proposal is
the one already recommended by the NANC for the new NANPA. There were
discussions in first meetings of the NANPA Working Group of establishing an
LLC to manage the contract with a new NANPA. For a variety of reasons, this
idea was rejected, and it was decided instead to establish the new NANPA under
Commission regulations.

Another, more regulatory, model would be for the LNPA to tariff access to the
number portability SMS. When the FCC considered a service identical to this one
(the SMS for 800 service), it found that it was a2 common carrier communications
service that had to be offered under tariff. The reasons given in that order for
requiring the tariffing of 800 SMS would appear to apply to number portability

SMS services. Provision of Access for 800 Service, CC Dkt. 86-10, Order 9 27-
29 (rel. Feb. 10, 1993).
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Background

In June 19935, the Maryland PSC established a Consortium of carriers to resolve number
portability issues in that State. Bell Atlantic has been an active member of the Maryland
Consortium, and MCI recently characterized Bell Atlantic’s participation as “valuable.”

In 1996, before the Commission’s Number Portability Order, the Maryland Consortium
was preparing to draft an RFP for number portability service management system
services — what the Commission’s Order refers to as the Local Number Portability
Administrator. A number of Consortium members wanted to form a limited liability
corporation to issue the RFP, primarily to shield members from possible liability in
connection with the RFP process. Bell Atlantic felt that such a step was unnecessary (and
needlessly costly). Bell Atlantic also felt that the “one-company-one-vote” structure put
it at an insuperable 5-to-1 voting disadvantage in any decision to be made by the LLC.
Bell Atlantic did not join the Maryland LLC, but has continued to participate in its
activities to the extent permitted by the LLC members.

The Commission’s Number Portability Order assigned to the NANC a number of the
tasks being undertaken by the Maryland LLC. In particular, the Commission’s
regulations provide, “The North American Numbering Council (NANC) shall direct
establishment of a nationwide system of regional SMS databases for the provision of
long-term database methods for number portability.” 47 C.F.R. § 52.25(a). They further
require the NANC to “select a local number portability administrator(s) (LNPA(s)) to
administer the regional databases within seven months of the initial meeting of the
NANC.” Id. § 52.25(c). The NANC is also responsible for making other decisions that
will directly effect the implementation of number portability throughout the country,
including establishing technical and operational standards:

“The NANC shall determine whether one or multiple administrator(s) should be
selected, whether the LNPA(s) can be the same entity selected to be the North
American Numbering Plan Administrator, how the LNPA(s) should be selected,
the specific duties of the LNPA(s), the geographic coverage of the regional
databases, the technical interoperability and operational standards, the user
interface between telecommunications carriers and the LNPA(s), the network
interface between the SMS and the downstream databases, and the technical
specifications for the regional databases.” Id. § 52.25(d).

In its order, the Commission recognized that activities were already underway in a
number of States to implement number portability. These activities included writing
technical and operational specifications for number portability databases and, in one case,
the actual selection of a number administrator. The order recognized these activities and
did not want to disrupt them. For this reason, the Commission established a process to
allow an individual State to opt-out of the regional database system in favor of its own



“state-specific database.” 47 C.F.R. § 52.25(g). There is no provision for a multi-state
region to opt out of the NANC process.

For this reason, Bell Atlantic concluded that the Commission’s Order left no role for
regional LLCs and so advised the LLC (and, when asked, State commissions in its
territory).

[t is important to remember that there is no requirement that a local exchange carrier join
an LLC. A LEC can implement portability without joining, and the LNPA's services are
available to all carriers, not just to LLC members.

The Issue Today

The NANC Number Portability Working Group is proposing to give the LLCs a
continuing role even after the local number portability administrator has been selected. It
is recommending to NANC that each LNPA “be established under the Regional LLC”
and that the LLC “manage” the LNPA. This specifically includes “ongoing direction of
the third party’s activities,” ensuring that the prices charged by the LNPA are consistent

with Commission directives and prioritizing the LNPA’s work efforts. See Arch &
Admin Plan ] 12.2.1-2.

This is inconsistent with the Commission’s Order. The Commission directed that the
LNPAs be “neutral third parties,” in particular, that they must be “independent, non-
governmental entities that are not aligned with any particular telecommunications
industry segment.” Number Portability Order ] 92, 93. The LNPAs selected by the
LLCs fit this bill. However, the total arrangement is not impartial if the LNPA is

“established under,” is “managed” by and is accountable on a day-to-day basis to a joint
venture of telecommunications carriers

The language the Commission used to describe the impartiality of the LNPAs is the same
as it had used to describe the new NANPA in paragraph 57 of the Number Administration
Order. This indicates that the same degree of independence and freedom from industry
influence is required for LNPAs as for the new NANPA. If it would not be consistent
with the Commission’s direction (or with section 251(e)(1) of the Communications Act)
for the new NANPA to be “managed” by a joint venture of telecommunications carriers,

then it 1s not consistent with the Commission’s direction to establish the LNPAs in that
way either.

The Tariffing Issue

The LLCs have been proceeding on the assumption that the LNPAs they select will enter
into contracts with the various carriers for SMS services. When the FCC considered a
service identical to this one (the SMS for 800 service), it found that it was a common
carrier communications service that had to be offered under tariff. The reasons given in



that order for requiring the tariffing of 800 SMS apply equally to number portability SMS
services:

The service is “incidental to the provision of” a service under Commission
jurisdiction and “is absolutely necessary to the provision of” that service.

The entity providing the service “is under a legal compuision to hold itself out
indiscriminately to the clientele it is suited to serve.”

The “importance of ensuring that SMS access is provided at reasonable rates and

on nondiscriminatory terms, and because of the untried nature of the proposed
alternative mechanisms for achieving these goals.”

Provision of Access for 800 Service, CC Dkt. 86-10, Order 9 27-29 (rel. Feb. 10, 1993).

Bell Atlantic needs access to LNPA services in Maryland to comply with that State
commission’s number portability implementation plan, even before we need access under
the Commission’s schedule. When we called the regional LNPA to begin contract
negotiations, we were told that the LLC had instructed that Bell Atlantic could not begin
these discussions until the LLC had finalized a “User Agreement” with the LNPA and
that we would be expected to sign that Agreement. (MCI has told two state commissions
that Bell Atlantic’s attempt to negotiate with the LNPA “may violate the FCC’s LNP
Order.”) If LNPA access is going to be offered on this non-negotiable basis, then it is the
Commission that should oversee the terms, not a joint venture of carriers.
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3y che Ccmmission:
I. Introduction

1. Cn June 19, 1992, the Competitive Telecommunicaticns Associaticn
(CarpTel) filed a petition for declaratory ruling on three issues relating o
800 data base service. We now rule that: (1) "area-¢i-service routing,"
wiich is the routing of 800 calls by leccal exchange carriers (LECs) o
different interexchange carriers (IXCs) based on the local acgcess transpors
area (LATA) in which the call originates, is a part of basic 800 access,
rather than an ¢pticnal vertical feature; (2) access o the Service
Management System (SMS) by Responsible Organizations (RESPORGs) is a Title Iz
camon carrier service and shall be provided pursuant to tarifif; and (3) any
entity that meets appropriate financial and technical eligibiliz:

e i

requirements may serve as RESPCRG for an 800 number record at the custamer’s
raquest.

II. Background

2. 800 service is an interexchange service in wnich a subscriker
agrees in advance to pay for all calls made to its 800 number from a
specified aresa. LECs must handle originating 800 access differently frem
originating access for ordinary interexchange calls because the LICs mustT
route 800 calls to the carrier selected by the 800 service subscriber (che
called party), rather than the carrier presubscribed to the originating line
or chosen by the calling party.

3. 1ECs currently provide originating 800 access throucgh the so-callel
XK' screening methodolcgy. Under this system, LECs identify the IXC Ty
reading the three digits (the MXX digits) that immediately follow the 8£CO
prefix of the called mumber. Consequently, the NXX system dces not perm.z
800 mumber portability -—— that is, 800 service subscribers cannot switch
carriers without changing their 800 numkers.

4. The Bell Operating Companies (BCCs), along with the Independenc
Telephcne Companies (ITCs), will soon replace the NXX access system with a
new "data base" system of 800 access. LECS will implement this data base
system by linking their common chamnel signaling, or SS7, networks with daca



specifically adcressed this issue.  Moreover, ATET's assertiscn That

-3 -y
ros o2 tre

Commission has defined basic features of 800 access as chose features —=a-
are a "wirtual prerequisite" to the provisicn of 800 service mischaracter:izes
the Commission’s 1989 Report and Orcder. The discussion in that order cizad
by AT4T did not address whether features are basic or vertical, but, rather,
wnether LECS should be permizted to cffer vertical features as & part of 320
access, and if so, zo wnom. In concluding that IL=ZCs should e cermitted =2
sffer 0TS translaticn service to IXCs, the Camissicn noted rchar 2C7TS
zranslaricn 1s a virtual necessity for IXCs wishing zo encer the 300 marker.
Iadeed, trne Commissicn’s conclusion that 20TS translaticn, & verz:ozal
featuras, 1s a "virzual prerequisite” to the provision of 800 service is
inconsistent with AT&T's claim that the Commission has defined gasig servicas
as those that are virtual prerequisites to providing 800 servica.<’

3. SMS Acge

£y

19, The SMS is the centralized data base system That provides =
national coordinated system ifor the assignment of 800 numbers, the entry o3
800 customer records, and the loading of custcmer records into regiocnal daza
cases (SCPs) cwned and operated by the LECs. The SMS is administered by ine
800 Number Administration and Service Center (NASC), which Bellcore nas
acminiscered since 1989.48 1In response to concerns zbout Bellcors’s role as
NASC acminisctcracer, however, the BCOCs and Bellcore have agreed to transier
rasponsibility for the day-to—day operations of the NASC Ircm Bellcore tc a
neutral third party. For each 800 number, only cone entity, the RESPCRG, will
have authority to access the SMS in order to input or change servic
informarion with respect to that number. The BCCs and 2ellcors currently
plan to charge the RESPCRG for this access to the 3MS. The 3CCs have
preposed that these charges be based on a contractual relationship betwean
the SMS administrator and each RESPORG.

1. gmii Dn:irign

20. CompTel asks the Camission to require that SMS access ze
variffed.? CampTel states that the SMS administrator is a monopoly service
provider and that access to the 3MS is necessary to the provision of 2C3
service., CampTel also asserts that the contract proposed by Bellcore for 3MS
access contains nuUmerous onercus provisiens.

27 provision of Access for 800 Service, Report and Orcer,
4 FCC Red 2824, 2830 (1989).

, 28 See letter from Marie Breslin, Directer, FCC Relations, 3e..
Arlantic, to Denna Searcy, Secretary, ECC, May 22, 1992. The industry .z=c

-t

-the terms NASC administrator and SMS administrator interchangeably to rela:

L=

to the same entity. Technically, the SMS is the data base system itself; -

NASC is the operations center that administers the SMS on a day-to-day bas:.:

29 CampTel Petition at 11-13.



2. RebRo)e) rha D ia

21. Virtually all commenters other than the BCCs and AT&T suppors
CempTel’s requesr..30 These parties echo the reasons cited by CompTel,
arquing generally chat the tarifiing of SMS access is the only way th
Commission c¢an ensure that this -essential service is previded on  just,
reasonable, and nondiscriminatcry terms to all 800 service provicers.

22. ATsT, however, takes the positicn that SMS access should be offered
under contract, asserting that the contractl process 1s more r2sponsive to
customer needs, will hold costs down, and will facilitace cransizrz of concrol
of the SMS to a third party. AT&T says that the Commissicn’s oversianc
responsibilicy will be s%f:‘icient 20 guard against discriTinatlry Lratment
and unreasonable charges. !

23. BCCs assert that the 3MS administrator provides "administrative

funczions, " not common carrier services. They state that 2ellcore would
cffer the same CONLract to every RESPCRG and would be willing to file thac
contract with the FCC. They also offer to establish a tcard of directors

compogsed cf a cross-secticn of industry representatives t©o oversee the
NASC.%4  BOCs also argue that it may be impractical to file tariffs in time
to meet the data base implementation deadline.=3

24. The BCC proposal to establish an industry-tased board of directors
with authorizy over the SMS administrator does not satisfy scme IXCs.S° They
express concern that same IXCs would not be adequately represented on such a
board and that unless SMS access were treated as a Title II service, the
Commission would be unable to address discrimination or other problems that
might arise in the administration of the SMS. Scame parties alsc argue that

30 Ad Hoc Comments at 12-13; Allnet Comments at §; ARINC Camments at
4-5; Cable & Wireless Comments at 4-6; ICA Camments at 35; ITN Coaments at S-
6; LODS Camments at 4; LinkUSA Comments at 2; MCI Camments at 3-4; Metromedia

Caments at 2-3; Sprint Comments at 1-6; USLink Comments at 1; WilTel
Cemments at 5-6.

31 EX parte letter fram Karen Weis, Division Manager, Federal
Regulatory Affairs, AT&T to Donna Searcy, Secretary, FCC, December 29, 1992.

32 pe1l Campanies Caments at 4-5; USTA Comments at 3-4.
33 pell Campanies Camnents at 7.

.34 Id. at 8. See also letrer from Marie Breslin, Director, ECC
Relations, Bell Atlantic, to Donna Searcy, Secretary, FCC, March 13, 1992.

35 Bell Coampanies Comments at 4; SWBT Comments at S. -

36 See, e.g., Sprint Reply at 4-5; MCI Reply at 6.



an incustry board, camposed of selected industry members, wizh autherity =z
establisn MS policies and/er prices, would viclate federal ancizrust laws.

3. DRiscussion

25. We find zhat, under the current 3CC plans Ior providing SMS access,
S access 1s a Tizle II cocmmon carrier service that should be offersed
gursuant to tariff. We conclude Iurther, based on how SMS access will ce
crovided, zhat the BCCs should Iille the necessary tarifl.

26. The derermination of the -urisdicticnal status ¢of SMS access hinges
upon  Two  questions: (1) is M5 access an  incterstate or  fcreign
coumunications service under sectizn J{a) cf the Communicacicns AcT, wnich
cefines communications services to include not only the transmissicn c¢I
signals by wire or radio, >out also all services incidental to such
transmission; and (2) if so, is it a common carrier service, under secticn
3(h) of cthe Act?

27. With regard to the first cuestion, in view cf the broad language cf
secticn 3(a), wa think it is reascnable to find that accgess to r:he SMS falls
under that provision. Specifically, we find that SMS access is incidertal
to the provision of 800 access services. The data inmput into the IMS derive
frcm the provisian of 800 access service. More sicnificantly, SMS access is
absolutely necessary to the provision of 800 service using the data ktase
access system. IXCs do not have the oprtion of providing 8C0 service
information directly to each indivic IZC or to each LEC with its own data
base; the information can only be loaded through the SMS. Thus, SMS access
is technically necessary to the provision_of 800 access service, and is
incidental to the provision of such access.

28. With regard to the second question, we find that the better course
at present is to treat SMS access as & common carrier service under section
3(h) of cthe Act. If an entity is placed under a legal compulsion to hold
itself cut .ndlscr.mnately ? the clientele it is suited to serve, it is a
cammon carrier under NARIC I Scme parties argue that IMS access need nct
be treated as a ccmnon carne. sarvice and tariffed under Title II because
Bellcore will transfer administration of the SMS to a neutral third party in
order to safeguard against discrimination by the SMS administrator. In
add.m:z.on, the BOCs argue that they have proposed to establish a board ci
d.vec"ov-s gcmposed of a cross-secticn of industry representatives to oversee

Thus, custcmers may be able to represent themselves adequately

37 See Policies and Rules Concerning Local Exchange Carrier Validation
and Billing Information for Joint Use Calling Cards, Report and Order and

Request for Supplemental Comment, 7 FCC 3528 (1992) (Calling Card Validat:zn
Qrder) .

38 \@RC v. FOS, 525 F.2d 630 O.C. Cir. 1976), cerp. denied, 425 U.S. 999.

3% Bell Companies Comments at §; GIE Coamments at 3.



in dealings with the SMS service provider without requiring that SMS access
be provicded as a ccomon carrier servics,

29. On balance, however, we find that the better course for ncw ig
require that SMS access be tariifed as a Title II service. We reach =i
conclusion in light of the importance of ensuring that SMS access
provided at reasonable rates and on nondiscriminatory terms, and because cf
the uncried nature of the proocsed alternative mechanisms for achieving these
goals. While transferring acdministration of cthe SMS to a neutral third parzy

-
-t
S
Ls

may reduce incentives for discriminacicn in the day-to-cay cperation of che
SMS, it i1s nct clear at this DOL.t that tnis transfer will sufificiently

reduce cur concerls about possible discrimination in the provisicn of this
moncooly service.®® Nor does the proposal for an industry toard of directors
sufficiently address our concerns in this area. We note that the industr
has not yet agreed on the makeup of any such board or on the powers that 1t
would e granted. Moreover, same IXCs have expressed concern that thelr
interests would not be well represented by an industry board and that chers
may be federal ancitrust proplems in establishing an industry board wwith
authority to affect prices or policies. Because IMS access is necessary o
the provision of 800 service under the data base system, it 1s essencizal
that SMS access be provided on a nondiscriminatory basis and at reasonable
rates. At this time, we believe that the service must be tariffed to ensurs
zeth these goals are met.

30. Having determined that IMS access should be tariffed, we now turm
to the question of who should file those tariffs. As described acove, the
centralized SMS is the means by which SCP data base owners cobtain the data
necessary for them to provide 800 access service under the data base system.
The BCCs, through Bellcore, have designed and develcped the SMS for the use
of the industry and will provide the SMS software, software maintenance zand
enhancement services, and billing and collection services. Southwestern Bell
has provided the camputer that will run the SMS software and the facilities
in which the MS will be housed. Bellcore, as the .NASC, will initially
administer the SMS on a day-to—day basis. Subsequently, however, the 3CCs
will subcontract NASC respensibilities to an independent third party because
of the industry’s desire to divorce the BOCs and Bellcore from the daily
administration of the IMS. This independent third party will receive a set
fee for its administrative services, which will be largely ministerial in
nature. This fee will represent its cnly payment for its services; it will
receive no share in the overall revermues from the MS operation. The BCCs
and Bellcore will retain general control owver this gperation, including the
establishment of rates and SMS software development.4 aI

40 see Expanded Intercannection with Local Telephone Company
Facilities, 7 FCC Red 7368 at 7443-47 (1992); Calling Card Validation Order,
sSupra, 7 FOC Red at 3532.

4l cee, e.q,,  letter from Anthony M. Aiessi}' Director — Federal
Regulatory, Ameritech, to Donna Searcy, Secretary, FCC, Jaruary 28, 1993;
letter from Marie Breslin, Director, FCC Relations, Bell Atlantic, to Dorna

Searcy, Secretary, FCC, March 13, 1992. See also 800 Data Base Access
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31. Under these circumstances, we believe that the BOCs should file che
sMS tariff. Through Bellcore, the B0Cs control all fundamental aspects of

s S Q2
SMS access. The third-party administrator, con the other hand, is merely a

Q

subcontractor with ministerial caretaking responsibilicies performed orn
menalf of the BOCs and Bellcore. We further direct that che 3CCs file a
single Joint tariff, or that one BCC file a tariff in which the ochers
carncur, for this service. Since there is cnly ocne SMS, there should be a
single rtariff for SMS access. This tariif should ccntain SMS prices, terms,
ard cenditions, including eligibility requirements for RESPCRGs and —:les
governing RESPCRG rssponsibilities, and shcuid be filed by March §, 1963

- e

C. 2ES2CR

Tigibilies

-

1. ( ;ﬁ@'?n'l Par e j on

32. CcmpTel asks that the Commission clarify that any encitv,
including LECs and third parties, may act as a RESPORG on tehalf of a
provider of 800 services.4Z CamTel asserts that many small IXCs may lack
the resources necassary to serve as RESPCRGs. CompTel says that these IXCs
will be unable to serve as custamers’ RESPORGs, or they will have to rely c¢n
cther entities to provide RESPCRG services for them. CampTel urges that the
Ccmmission afford these IXCs the broadest possible range ¢f choices feor
RESPCRG service. Specifically, CamTel asks that any IXC be permitted =z
delegate RESPCRG responsibilities te any entity it chooses, including a L=C
or a user. CompTel argues that this choice would bring the benefits of
greater competition to RESPORG services and enable IXCs to obtain the best
oossible RESPCRG services at the best possible prices. CompTel also claims
that this would free small IXCs fram having to rely on their IXC competitors
for RESPCRG services, which, CoampTel notes, would place small IXCs in the
position of having to provide sensitive custamer information to their
campetitors.

2. DPogiri rhe Parti

33. Users support CoampTel’s petition and, in fact, advocate even
broader RESPORG eligibility.43 Users urge that they be able to serve as
their own RESPCRGs, even if they are not so designated by an 800 service
provider.44 Users argue that this would provide them with greater contzol

Service Implementation Plan, March 2, 1992, pp. 32-34.
42 comprel Petition at 9-11. ‘

43A Ad Hoc Camments at 10-12; ARINC Comments at 4; First Financial Reply
~at 4-6; ICA Coamments at 4; National Data Comments at 4-6.

44 National Data Comments at 4-6.
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